
IN THE CIRCUIT COURT OF MONONGALIA COUNTY, WEST VIRGINIA 

RITA TANNER and 
DENNIS TANNER, 

Plaintiffs, 

v. 

WEST VIRGINIA UNIVERSITY 
HOSPITALS, INC., d/b/a J.W. RUBY 
MEMORIAL HOSPITAL; 
\'I.EST VIRGINIA UNIVERSITY 
BOARD OF GOVERNORS, d/b/a 
WVU MEDICINE; 
and BRYAND. RAYBUCK, 

Defendants. 

Civil Action No. 20-C-136 
Hon. Susan B. Tucker 

ORDER GRANTING MOTION TO DISMISS 
OF DEFENDANT DR. BRYAN RAYBUCK 

On the 4th day of December 2020, came Plaintiffs Rita Tanner and Dennis Tanner, 

by counsel, Jordan Laird, appearing via telephone; and came Defendant Dr. Bryan D. Raybuck, 

by counsel, Chelsea V. Brown, appearing in person, for argument on the duly noticed Motion to 

Dismiss of Defendant Dr. Bryan Raybuck. After considering the arguments of the parties 

submitted via briefing and in oral argument, the Court hereby makes the following findings of fact 

and conclusions of law. 

Findings of Fact 

1. Plaintiffs Rita Tanner and Dennis Tanner caused this civil action to 

commence against Defendant Dr. Bryan D. Raybuck on May 18, 2020, following an operation to 



install a Watchman LAAC device for Ms. Tanner at West Virginia University Hospitals, Inc. on 

April 19, 2018. 1 

2. Plaintiffs allege that Dr. Raybuck negligently performed the operation, 

causing the Watchman LAAC device to prematurely deploy into the left ventricle of Ms. Tanner's 

heart, causing her to code and require open heart surgery to retrieve the device. 

3. Defendant responded, rejecting Plaintiffs' theory of liability, including 

allegations of negligence, breach, and damages. 

4. On April 17, 2020, Plaintiffs sent a Notice of Claim to Dr. Raybuck. The 

Notice of Claim indicated that Plaintiffs had not had sufficient time to procure a Screening 

Certificate of Merit but would provide the same within sixty (60) days. 

5. On May 18, 2020, before producing a Screening Certificate of Merit to 

Dr. Raybuck, Plaintiffs filed a Complaint in the Circuit Court of Monongalia County. Plaintiffs 

did not serve Dr. Raybuck until September 17, 2020, when his counsel accepted service on his 

behalf. 

6. On June 9, 2020, Plaintiffs' counsel corresponded with defense counsel to 

produce a Screening Certificate of Merit authored by Dr. Emily Hayek. 

7. On June 10, 2020, Dr. Raybuck' s counsel corresponded to Plaintiffs' 

counsel to object to the Screening Certificate of Merit, pursuant to the instructions of Hinchman 

v. Gillette, 217 W. Va. 378,618 S.E.2d 387 (2005). 

8. Dr. Raybuck's counsel advised Plaintiffs that the Screening Certificate of 

Merit authored.by Dr. Hayek was legally deficient as a matter of law because he did not possess 

1 West Virginia University Board of Governors was not served with a copy of the Complaint. Pursuant to 
the Stipulation of Voluntary Dismissal, Plaintiff voluntarily dismissed all claims against West Virginia University 
Hospitals, Inc. d/b/a J.W. Ruby Memorial Hospital. 
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the specific education, training, or experience in performing the placement of a Watchman device 

in order to state an opinion on the standard of care. Counsel also stated: 

To the extent that Dr. Hayek has not operated to place a Watchman 
device in the context of a left atrial appendage occlusion, he does 
not possess the qualifications necessary to provide expert testimony 
on the applicable standard of care under West Virginia Code§ 55-
7B-7 and Rule 702 of the West Virginia Rules of Evidence. 

Pursuant to Hinchman, this pre-suit objection procedure was 
specifically established to give you "an opportunity to address and 
correct" the defects and insufficiencies with respect to your pre-suit 
submissions. See Hinchman, 618· S.E.2d at 394. · You should 
consider this correspondence to be a written request that you correct 
your deficient Certificate of Merit in a timely manner prior to the 
expiration of the statute oflimitation. More specifically, we ask that 
you confirm whether or not Dr. Hayek has: (1) operated with the 
Watchman device previously; (2) the number of such operations he 
has participated in; and (3) the date and location of any training that 
he received on the Watchman device. This correspondence should 
be considered a precursor to a motion to dismiss if you persist in 
pursuing this legally defective claim against Dr. Raybuck or his 
employer, WVUBOG. 

If these objections and deficiencies are not timely corrected prior to 
the expiration of the statute of limitations, we will move for the 
dismissal of any Complaint filed by you for failure to comply with 
the requirements of West Virginia Code § 55-7B-6, et seq., and for 
failure to state a claim against Dr. Raybuck and/or WVUBOG 

9. On June 22, 2020, counsel for Dr. Hayek again corresponded with 

Plaintiffs' counsel in follow-up to a telephone conversation to explain, in detail, why Dr. Hayek's 

Screening Certificate of Merit was legally deficient by going into the deficiencies of each point. 

Defense counsel also provided the following specific objections: 

... your certifying expert, Dr. Emil Hayek, is not qualified by 
education, training, or experience to opine on any aspect of the 
Watchman procedure, as he is not trained in this procedure and has 
never actually performed the procedure. Dr. Hayek is not listed on 
the Watchman University training site maintained by Boston 
Scientific, which is the company that manufactures the Watchman 
device. Nor can we identify any affiliation between him and a 
hospital authorized to perform this procedure. 
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10. Plaintiffs did not amend their Screening Certificate of Merit prior to serving 

the Complaint filed on May 18, 2020, on Dr. Raybuck's counsel. Nor did Plaintiffs amend their 

Screening Certificate of Merit at any point prior to this hearing. 

11. Defendant Dr. Raybuck filed the Motion to Dismiss of Dr. Ryan B. Raybuck 

on October 9, 2020. This motion was noticed for hearing on December 4, 2020. 

12. Counsel for Mr. and Mrs. Tanner filed Plaintiff's Response in Opposition 

to Defendant Dr. Bryan Raybuck's Motion to Dismiss on December 2, 2020. In their Response, 

Plaintiffs conceded that "Dr. Hayek does not actually implant the watchman devices in his 

practice ... "2 Plaintiffs affirmed this concession at oral argument. 

13. Defendant Dr. Raybuck filed his Reply in Support of Motion to Dismiss of 

Dr. Ryan B. Raybuck on December 3, 2020. 

14. Counsel for the parties presented oral argument before this Court in support 

of their respective positions pursuant to a duly noticed motion on December 4, 2020. 

Conclusions of Law 

1. Rule 12(b)(l) of the West Virginia Rules of Civil Procedure allows a 

defendant to move for dismissal due to lack of subject matter jurisdiction. "[I]f the court has no 

jurisdiction, it has no power to enter a judgment on the merits and must dismiss the action. "3 

2. A trial court should grant a motion to dismiss pursuant to Rule 12(b )( 6) of 

the West Virginia Rules of Civil Procedure if the plaintiff has failed to state a claim upon which 

relief may be granted. 4 

2 Response at p. 9. 

3 Charles Alan Wright, Arthur R. Miller & Mary Kay Kane, Federal Practice and Procedure: Civil 
3d, § 2713, at 239-40 (1998). 

4 See W. Va. R. Civ. P. 12(b)(6). 
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3. The sole purpose of a Rule 12(b)(6) motion is to test the legal sufficiency 

of the complaint. 5 When considering such a motion, the Court must construe the complaint in the 

light most favorable to the plaintiff and consider all allegations contained therein as true. 6 

4. However, "this liberal standard does not relieve a plaintiff .. . of the 

obligation of presenting a valid claim, that is a claim upon which relief can be granted."7 

5. "In determining whether a notice of claim and certificate [of merit] are 

legally sufficient, a reviewing court should apply W. Va. Code§ 55-7B-6 (2003) in light of the 

statutory purposes of preventing the making and filing of frivolous malpractice claims. "8 

6. "An ignorance of the mandates or a failure to comply, without more, will 

not suffice to provide litigants a second chance to provide"a certificate of merit." 

The Sufficiency of the Screening Certificate of Merit of Dr. Emil Hayek 

7. West Virginia Code§ 55-7B-6(a) provides, "[n]otwithstanding any other 

provision of this code, no person may file a medical professional liability action against any health 

care provider without complying with the provisions of this action." 

·8. West Virginia Code§ 55-7B-6(b) provides, "[a]t least 30 days prior to the 

filing of a medical professional liability action against a health care provider, the claimant shall 

serve by certified mail, return receipt requested, a notice of claim on each health care provider the 

claimant will join in litigation. . . . The notice of claim shall include a statement of the theory or 

5 John W. Lodge Distrib. Co., Inc. v. Texaco, Inc., 161 W. Va. 603, 604, 245 S.E.2d 157, 158 (1978). 

6 Id. 

7 Wilhelm v. W. Va. Lottery, 198 W. Va. 92, 96-97, 479 S.E.2d 602, 606-07 (1996) (emphasis added); see 
also State ex rel. McGraw v. Scott Runyan Pontiac-Buick, Inc., 194 W. Va. 770, 776, 461 S.E.2d 516, 522 (1995) 
("[D]espite the allowance in Rule 8(a) that the plaintiff's statement of the claim be 'short and plain,' a plaintiff may 
not 'fumble around searching for· a meritorious claim within the elastic boundaries of a barebones complaint[,]' or 
where the claim is not authorized by the laws of West Virginia. A motion to dismiss under Rule 12(b)(6) enables a 
circuit court to weed out unfounded suits." (internal citation omitted)). 

8 Cline v. Kresa-Reahl, 229 W. Va. 203,205, 728 S.E.2d 87 (2012). 
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theories of liability upon which a cause of action may be based, and a list of all health care 

providers and health care facilities to whom notices of claims are being sent, together with a 

screening certificate of merit."9 

9. West Virginia Code§ 55-7B-6(b) continues, "[t]he screening certificate of 

merit shall be executed under oath by a health care provider who: (1) is qualified as an expert under 

the West Virginia rules of evidence; (2) Meets the requirements of§ 55-7B-7(a)(5) and§ 55-7B-

7(a)(6) of this code; and (3) Devoted, at the time of the medical injury, 60 percent of his or her 

professional time annually to the active clinical practice. in his or her medical field or specialty, or 

to teaching in his or her medical field or specialty in an accredited university." 

10. West Virginia Code § 55-7B-7(a)(6) provides, "A proposed expert witness 

may only be found competent to testify if the foundation for his or her testimony is first laid 

establishing that: ... (6) the expert is engaged or qualified in a medical field in which the 

practitioner has experience and/or training in diagnosing or treating injuries or conditions similar 

to those of the ' 

11. In this action, there is no dispute that Plaintiffs' Screening Certificate of 

Merit expert, Dr. Emil Hayek, had not performed the operation at issue-the installation of the 

Watchman device-at the time he drafted the Screening Certificate of Merit. Moreover, Plaintiffs 

do not dispute that Dr. Hayek has not been trained by the device manufacturer, Boston Scientific, 

on how to operate with their equipment. Plaintiffs also do not dispute that Dr. Hayek does not 

operate a health care facility qualified by Boston Scientific to offer this procedure. 

9 State ex rel. Prime Care Medical of West Virginia, Inc. v. Faircloth, Syl. Pt. 1, 242 W. Va. 335, 835 S.E.2d 
579 (2019). 
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12. In their Response brief, Plaintiffs argued that "[a] qualified surgeon who 

performs Watchman implantations cannot provide informed opinions regarding surgical 

implantation of the Watchman device without the benefit of the aforementioned [transesophageal 

echocardiogram] imaging studies." 10 Defendant Dr. Raybuck argues that Dr. Hayek did not 

review the study that Plaintiffs' claim is a predicate for "informed opinions regarding surgical 

implantation of the Watchman device." 

13. Based upon these uncontested points, this Court hereby FINDS that 

Plaintiffs did not provide a Screening Certificate of Merit that meets the threshold requirements of 

West Virginia Code § 55-7B-6(b ). Dr. Hayek does not possess the "experience and/or training in 

diagnosing or treating injuries or conditions similar to those of the patient" as required by West 

Virginia Code § 55-7B-7( a)( 6). Consequently, pursuant to West Virginia Code § 55-7B-6( a), this 

Court does not have subject.matter jurisdiction in order to adjudicate this matter, and Plaintiffs' 

Complaint must be dismissed for failure to state a claim. 

Plaintiff's Claim is not saved by the Statutory Exception of West Virginia Code or by 
Pleading their Claim as one under Res Ipsa Loquitur. 

West Virginia Code§ 55-7B-6(c) 

14. West Virginia Code§ 55-7B-6(c) provides, ''Notwithstanding any provision 

of this code, if a claimant or Iris or her counsel believes that no screening certificate of merit is 

necessary because the cause of action is based upon a well-established legal theory of liability 

which does not require expert testimony supporting a breach of the applicable standard of care, the 

claimant or his or her counsel shall file a statement specifically setting forth the basis of the alleged 

liability of the health care provider in lieu of a screening certificate of merit." 

10 Response at p. 11. 
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15. This exception applies only in certain medical situations that present routine 

or noncomplex matters that are cognizable under the common knowledge or experience of lay 

jurors and, therefore, the presence or absence of negligence can be determined without resort to 

expert testimony. 11 

16. In order to render expert testimony unnecessary, negligence must be so 

obvious to a layperson that all people know such things are not done absent negligence. 12 The 

exception only. applies in extraordinary cases in which no reasonable person could question the 

existence of negligence or the breach of the standard of care.13 

1 7. Applying these legal standards to the allegations of Plaintiffs' Complaint, 

this Court hereby FINDS that the medical treatment provided by Dr. Raybuck to Rita Tanner on 

April 19, 2018 during the operation to install the Watchman device does not present a routine or 

noncomplex matter under the common knowledge or experience of lay jurors. This Court further 

FINDS that expert testimony is necessary for an_ evaluation on the merits of the allegations of 

negligence or the breach of the standard of care. Finally, the Court FINDS that the Screening 

Certificate of Merit exception provided at West Virginia Code § 55-7B-6(c) does not exempt 

Plaintiffs' Complaint from the application of West Virginia Code§ 55-7B-6(a). 

11 Id. 

12 Id. at 141. 

13 See, e.g., Goundryv. Wetzel-Sa.ffl.e, 211 W. Va. 698,568 S.E.2d 5 (2002) (Patient's failure to present expert 
testimony as to whether standard of care required that a pregnancy test be given to patient who had denied possibility 
of pregnancy precluded medical malpractice action against doctor and clinic arising out of failure to diagnose 
pregnancy, given that evidence on issue was not simplistic, and standard of care was not straightforward); Banfi, supra 
(Decision whether to restrain patient was technical medical decision that was not within ordinary and common 
knowledge of average lay juror, and thus, patient's estate was required to present expert testimony in support of claim 
that hospital and physician were negligent in failing to restrain patient, who was injured when she fell in her hospital 
room.); Moats v. Preston County Com 'n, 206 W. Va. 8, 521 S.E.ld 180 (1999) (Expert testimony would be required 
in wrongful death action against private mental health center, alleging that center's employee was negligent for leaving 
involuntary commi1ment detainee in sheriffs custody without informing jail administrator that detainee was suicidal, 
despite employee's knowledge that detainee was, in fact, suicidal.). 
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Res lpsa Loquitur 

18. In Foster v. City of Keyser, 202 W. Va. 1, 16, 501 S.E.2d 165, 180 (1997), 

the Supreme Court of Appeals of West Virginia identified the three elements that must exist to 

state a claim under res ipsa loquitur: (l) the instrumentality which causes the injury must be under 

the exclusive control and management of the defendant; (2) the plaintiff must be without fault; and 

(3) the injury must be such that in the ordinary course of events it would not have happened had 

the one in.control of the instrumentality used due care. , 

19. "The doctrine of res ipsa loquitur cannot be invoked where the existence of 

negligence is wholly a matter of conjecture and the circumstances are not proved, but must 

themselves be presumed, or when it may be inferred that there was no negligence on the part of 

the defendant. The doctrine applies only in cases where defendant's negligence is the only 

inference that can reasonably and legitimately be drawn from the circumstances." Syl. Pt. 2, Farley 

v. Meadows, 185 W. Va. 48,404 S.E.2d 537 (1991); Syl. Pt. 5, Davidson's, Inc. v. Scott, 149 W. 

Va. 470, 140 S.E.2d 807 (1965). 

20. In Defendant's Hinchman response to Plaintiffs' Certificate of Merit on 

June 22, 2020, "Dr. Raybuck strongly dispute[d] the allegation that any act of negligence occurred 

during Ms. Tanner's operation and intends to defend aggressively against all such claims." In the 

Motion to Dismiss, Dr. Raybuck "strongly {denies} that the Watchman device was under 

Defendants' exclusive control; a defect within the device itself superseded any control wrought by 

the Defendants."14 According to the medical record documenting Dr. Raybuck's operation, it was 

"[ w ]bile positioning the device, the device came free from the delivery cable and embolized into 

the left ventricle." 

14 See Motion to Dismiss of Defendant Dr. Bryan Raybuck at p. 12. 
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21. Applying the foregoing law to the allegations of Plaintiffs' Complaint, this 

Court hereby FINDS that it cannot be presumed that Dr. Raybuck' s alleged negligence "is the only 

inference that can reasonably and legitimately be drawn from the circumstances." Moreover, this 

Court concludes that this case must be considered a claim pled under the Medical Professional 

Liability Act, West Virginia Code§ 55-7B-1, et seq., given the references to Dr. Raybuck as a 

''health care provider," to Ms. Tanner, as a ''patient," and given the description of medical 

treatment;"' which. is the center of the. claim. Therefore,. pleading the case as one under res ipsa 

loquitur will not remedy Plaintiffs' failure to comply with the Medical Professional Liability Act, 

as stated previously. 

Application of the Statute of Limitations 

22. West Virginia Code§ 55-7B-4(a) provides, "A cause of action for injury to 

a person alleging medical professional liability against a health care provider, except a nursing 

home, assisted living facility, their related entities or employees or a distinct part of an acute care 

hospital providing intermediate care or skilled nursing care or its employees, arises as of the date 

of injury, except as provided in subsection (c) of this section, and must be commenced within two 

years of the date of such injury, or within two years of the date when such person discovers, or 

with the exercise of reasonable diligence, should have discovered such injury, whichever last 

occurs ... " 

23. West Virginia Code§ 55-7B-6(d) provides," ... if a claimant or his or her 

counsel has insufficient time to obtain a screening certificate of merit prior to the expiration of the 

applicable statute oflimifations, the claimant shall comply w:i,th the provisions of subsection (b) of 

this section except that the claimant or his or her counsel shall furnish the health care provider with 
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a statement of intent to provide a screening certificate of merit within 60 days of the date the health 

care provider receives the notice of claim." 

24. West Virginia Code§ 55-7B-6(f) provides, "[any] health care provider who 

receives a notice of claim pursuant to the provisions of this section may respond, in writing, to the 

claimant or his or her counsel within 30 days of receipt of the claim or within 30 days of receipt 

of the screening certificate of merit if the claimant is proceeding pursuant to the provisions of 

subsection (d} o.r.,(e) of this. sectiC>n.'·'.. 

25. West Virginia Code§ 55-7B-6(i)(l) provides," ... any statute oflimitations 

applicable to a cause of action against a health care provider upon whom notice was served for 

alleged medical professional liability shall be tolled from the date of mail of a notice of claim to 

30 days following receipt of a response to the notice of claim, 30 days from the date a response to 

the notice of claim would be due, or 30 days from the receipt by the claimant of written notice 

from the mediator that the mediation has not resulted in a settlement of the alleged claim and that 

mediation is concluded, whichever last occurs." 

26. Plaintiff acknowledges that "[t]he two-year statute of limitations for the 

plaintiffs' lawsuit began to run the day following the April 19, 2018 surgery because this is when 

it would have been apparent to plaintiff that she was caused harm by the surgery.''15 

27. Counsel for Defendant Dr. Raybuck has argued that the latest date Plaintiffs 

could have produced a Screening Certificate of Merit and Complaint prior to the running of the 

statute oflimitations was August 9, 2020. 

28. Plaintiff did not produce a rule-compliant Screening Certificate of Merit in 

the thirty (30)-day period prior to filing the Complaint on May 18, 2020. Plaintiff did not produce 

15 Response at p. 3, fn 3. 
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a rule-compliant Screening Certificate of Merit prior to the expiration of the statute of limitations 

as identified by Defendant Dr. Raybuck on August 9, 2020. 

29. With the Defendant's correspondence dated June 10, 2020 and June 22, 

2020, Plaintiffs were cognizant of what was required to produce a valid Screening Certificate of 

Merit. Plaintiffs chose not to provide a valid Screening Certificate of Merit prior to the expiration 

of the statute of limitations or prior to filing a Complaint in this action. 

- -----3.0. This_ Court hereby FINDS that Plaintiffs did not produce a valid Screening 

Certificate of Merit prior to the running of the statute oflimitations. The Court further FINDS that 

the tolling provisions of West Virginia Code§ 55-7B-6(i)(l) do not save Plaintiffs' Complaint due 

to the failure to provide a Screening Certificate of Merit within the extended time period. 

Therefore, this Court FINDS that Plaintiffs' Complaint is time-barred. 

Accordingly, it is hereby ORDERED and ADJUDGED that all claims asserted in 

the herein civil action are hereby DISMISSED WITH PREJUDICE, and that this matter shall be 

removed from the docket of the Court, with the parties to bear their respective costs. 

The Clerk shall mail an attested copy of this Order to all parties by counsel. 

ENrEREDfms/S~of~ ,20-311'. 

~~~ 
CIRCUIT WDGE 

arn:RED: l),_~ l5. .;"k) ~ 
DOCl-<ET l\NE l + , Jean Friend, Clerk 

12 

'• • j 



., 

Submitted to the Court Pursuant to Trial Court Rules 24.0l(c) by: 

BRYANRAYBUCK,M.D. 

~~'<'· ~ 
Chelsea V. Brown (WV SteBar#11447) 
Bowles Rice LLP 
125 Granville Square, Suite 400 
Morgantown, West Virginia 26501 
(304) 285-2500 
Counsel for Defendants, West Virginia University 
Board- of Gove-Pnors and Br-yan. Raybuck, M.D. 
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